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DEPARTMENT  OF  ENERGY 
Office  of  Hearings  and  Appeals 
10CFR  Part  211 

Class  Exception  Relating  to  Motor 
Gasoline  Allocation  Regulations 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  Proposed  Decision 
and  Order  Granting  Class  Exception 
Relief:  Solicitation  of  Written 
Comments:  Notice  of  Interim  Decision 
and  Order. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  gives  notice  of  the  issuance  of  a 
IVoposed  Decision  and  Order  in  which  it 
determined  that  a  class  exception 
should  be  granted  for  the  month  of  April 
to  certain  retail  sales  outlets  and 
wholesale  purchaser-consumers  of 
motor  gasoline.  This  class  exception 
applies  to  each  motor  gasoline  retail 
sales  outlet  and  wholesale  purchaser- 
consumer  whose  average  monthly 
purchases  of  motor  gasoline  during  the 
period  from  October  1978  through 
February'  1979  were  35  percent  greater 
than  the  firm’s  actual  purchases  in  April 
1978.  The  DOE  has  requested  comments 
on  the  Proposed  Decision  and  Order. 
Notice  is  also  given  of  an  Interim  Order 
issued  by  the  Office  of  Hearings  and 
Appeals  which  immediately  implements 
the  class  relief  set  forth  in  the  Proposed 
Decision  and  Order. 

OATES:  Comments  on  the  proposed 
decision  and  order  must  be  received  bv 
May  11, 1979. 

Effective  date  of  the  interim  decision 
and  order:  April  19,  1979. 

ADDRESSES:  Send  comments  to:  Thomas 
L.  Wieker,  Deputy  Director,  or  Richard 
W.  Dugan,  Assistant  Director,  Office  of 
Hearings  and  Appeals.  Washington. 

D  C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker  or  Richard  W.  Dugan. 
(202) 254-9691. 

SUPPLEMENTARY  INFORMATION:  On  April 
17,  1979,  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  issued  a  Notice  in  which  it 
stated  its  intention  to  promulgate  further 
rules  with  respect  to  the  allocation  of 
motor  gasoline  during  the  period  from 
May  through  September  1979.  The  ERA 
indicated  that  the  rule  it  intends  to 
adopt  would  provide  that  allocations  for 
this  period  would  be  based  on  actual 
purchases  during  the  corresponding 
month  of  1978.  The  ERA  also  indicated 


that  an  adjustment  for  growth  which  has 
occurred  since  the  conclusion  of  the 
base  period  would  be  accorded  to 
certain  retail  sales  outlets  and 
wholesale  purchaser-consumers.  In 
addition,  the  Economic  Regulatory 
Administration  stated  that  it  intended  to 
provide  a  growth  adjustment  for  the 
month  of  April  1979.  That  adjustment 
would  permit  a  retail  sales  outlet  or  a 
wholesale  purchaser-consumer  to 
substitute  its  average  monthly  purchases 
of  motor  gasoline  during  the  October 
1978  through  February  1979  period  for  its 
April  1979  base  period  volume  if  that 
average  exceeded  the  April  1978 
purchase  level  by  at  least  35  percent. 
After  considering  the  ERA 
announcement  and  the  cases  currently 
pending  before  the  Office  of  Hearings 
and  Appeals,  the  conclusion  was 
reached  that  serious  hardships,  gross 
inequities,  and  unfair  distribution  of 
burdens  would  result  unless  the  growth 
adjustment  contemplated  for  April  1979 
were  implemented  immediately  in  the 
form  of  a  class  exception. 

On  February  22. 1979.  the  ERA  issued 
an  Activation  Order  which  implemented 
certain  provisions  of  the  standby  motor 
gasoline  allocation  regulations.  Pursuant 
to  that  Order,  the  base  period  for  motor 
gasoline  was  changed  from  the 
corresponding  month  of  1972  to  the 
corresponding  month  of  the  period  July 
1, 1977  through  June  30. 1978.  The 
revised  base  period  applied  to  all  firms 
in  the  petroleum  industry  and  was 
intended  to  remain  in  effect  for  the  three 
month  period  from  March  1  through  May 
31, 1979.  Subsequent  to  the 
implementation  of  the  Activation  Order, 
the  Office  of  Hearings  and  Appeals 
began  receiving  a  large  number  of 
requests  for  exception  and  stay  of  the 
new  base  period  regulations.  In  fact,  as 
of  April  15. 1979.  the  Office  of  Hearings 
and  Appeals  received  more  than  2.000 
petitions  related  to  the  ERA  Activation 
Order. 

The  experience  of  the  Office  of 
Hearings  and  Appeals  in  evaluating 
these  submissions  provides  a  very 
strong  indication  that  relief  will 
ultimately  be  granted  to  a  firm  which 
has  experienced  a  substantial  growth  in 
volume  since  the  month  of  April  1978. 
Our  evaluation  of  the  cases  which  have 
been  considered  thus  far  indicates  that 
there  is  a  very  strong  likelihood  that  a 
firm  in  this  situation  will  be  able  to 
satisfy  the  exceptions  criteria  which 
have  been  utilized  in  considering  cases 
of  this  type.  Furthermore,  it  appears  that 
a  firm  which  has  experienced  a 
substantial  increase  in  volume  in  recent 
months  will  ultimately  qualify  for  an 
increased  allocation  during  the  month  of 


April  under  the  provisions  of  the  rule 
which  the  ERA  has  stated  it  intends  to 
adopt.  However,  in  view  of  the  limited 
staff  resources  of  the  Office  of  Hearings 
and  Appeals  and  the  likelihood  that  a 
final  Rule  wrill  not  be  adopted  by  the 
ERA  until  the  last  day  of  April,  it 
appears  that  firms  which  will  in  all 
likelihood  qualify  for  an  increased 
allocation  during  the  month  of  April  will 
not  benefit  from  DOE  actions  until  very 
near  or  after  the  end  of  the  month. 

In  order  to  fairly  alleviate  the  gross 
inequities,  serious  hardships,  and  unfair 
distribution  of  burdens  that  are 
currently  being  experienced,  we  have 
therefore  concluded  that  a  class 
exception  should  be  approved 
immediately.  This  class  exception  is 
intended  to  apply  to  all  retail  outlets 
and  wholesale  purchaser-consumers 
whose  average  monthly  purchasers 
during  the  October  1978  through 
February  1979  period  were  at  least  35 
percent  more  than  their  actual 
purchases  during  April  1978.  A  firm  that 
meets  these  criteria  will  be  accorded  an 
allocation  for  the  month  of  April  which 
is  equal  to  its  average  monthly 
purchases  during  the  October  1978 
through  February  1979  period. 

This  class  exception  is  being  issued  in 
the  form  of  a  Proposed  Decision  and 
Order.  The  Office  of  Hearings  and 
Appeals  specifically  invites  comments 
from  any  interested  person  with  regard 
to  the  findings  reached  and  the  actions 
discussed  in  the  Proposed  Decision  and 
Order.  Any  such  comments  should  be 
filed  by  May  11.  1979  and  be  addressed 
to  the  individuals  identified  at  the 
beginning  of  this  Notice. 

Although  comments  are  being 
requested  with  respect  to  the  Proposed 
Decision  and  Order,  the  record  in  this 
proceeding  demonstrates  that  public 
interest  considerations  strongly  indicate 
that  the  approval  of  an  interim 
exception  is  necessary  pending  the 
completion  of  the  Proposed  Decision 
and  Order  process.  Consequently,  an 
Interim  Order  has  been  issued 
implementing  the  class  exception  relief 
on  an  immediate  basis.  However,  if  the 
final  action  taken  by  the  Office  of 
Hearings  and  Appeals  in  response  to 
comments  received  by  interested 
persons  differs  from  the  action 
discussed  in  the  Proposed  Decision  and 
Order,  appropriate  adjustments  can  be 
made  to  take  into  account  the  gasoline 
that  has  been  furnished  pursuant  to  the 
Interim  Order.  Those  adjustments  could 
for  example  be  made  in  the  allocations 
of  the  affected  firms  in  the  period 
subsequent  to  April  1979. 
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Issued  in  Washington.  D.C..  April  19. 1979. 

Melvin  Goto*4ein. 

Director,  Office  of  Hearings  and  Approb 
April  19. 1979. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Application  for  Exception 

Docket  Designation:  Class  Exception 
Proceeding  Adjusting  April  1979  Base 
Period  Volumes  of  Motor  Gasoline  For 
Retail  Sales  Outlets  and  Wholesale 
Purchaser-Consumers 

Case  Number:  DEE-3726 

On  April  17. 1979  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  issued  a  formal 
Notice  stating  its  intention  to 
promulgate  certain  rules  with  respect  to 
the  allocation  of  motor  gasoline. 
According  to  the  ERA  announcement, 
the  corresponding  month  of  197B  would 
be  used  as  the  base  period  in  allocating 
motor  gasoline  during  the  May  through 
September  1979  period.  The  ERA 
announcement  also  states  that  an 
adjustment  to  base  period  volumes  will 
be  implemented  for  growth  that  has 
occurred  subsequent  to  the  base  period. 

Beginning  in  May  1979.  the  rule  would 
allow  retail  sales  outlets  and  wholesale 
purchaser-consumers  to  substitute  their 
average  monthly  purchases  in  the  period 
October  1978  through  February  1979  as 
their  base  period  volume  if  that  average 
was  at  least  ten  percent  greater  than 
their  purchases  in  the  applicable  base 
period  month.  Suppliers  responsible  for 
supplying  the  adjusted  volumes  would 
be  able  to  certify  the  increases  upward 
to  their  suppliers.  Suppliers  would  be 
required  to  make  these  adjustments  for 
purchasers  who  qualify  without  any 
need  for  DOE  approval. 

The  rule  would  also  allow  substitution 
of  the  October  1978  through  February 
1979  monthly  average  as  the  April  1979 
base  period  volume  if  that  average  was 
at  least  35  percent  greater  than 
purchases  in  April  1978. 

After  considering  the  ERA 
announcement  in  light  of  the  exception 
applications  that  are  presently  pending 
before  the  Office  of  Hearings  and 
Appeals,  we  have  concluded  that 
serious  hardships,  gross  inequities  and 
unfair  distribution  of  burdens  will  result 
unless  the  growth  adjustment 
contemplated  for  April  of  1979  is 
implemented  immediately.  Consequently 
an  exception  Will  be  granted  to  the  class 
that  will  be  benefited  if  the  ERA  rule  is 
ultimately  adopted.  The  exception  will 
permit  any  retail  sales  outlet  or 
w  holesale  purchaser-consumer  whose 
average  purchases  of  motor  gasoline 
during  the  October  1978  through 


February  1979  period  are  35  percent 
greater  than  its  purchases  in  April  of 
1978  to  use  as  its  base  period  for  the 
month  of  April  1979  the  average  volumes 
purchased  during  the  October  1978 
through  February  1979  period. 

I.  Recent  Regulatory  Changes  in  the 
Base  Period  Used  for  Allocation 
Purposes 

In  order  to  understand  the  basis  for 
our  conclusion  that  class  exception 
relief  is  warranted  in  this  proceeding,  it 
is  necessary  to  review  the  events  which 
led  to  the  ERA  notice. 

For  more  than  four  years,  the  base 
period  for  motor  gasoline  allocation  has 
been  the  month  in  the  1972  calendar 
year  that  corresponds  to  the  current 
month.  However,  towards  the  end  of 
1978  some  difficulties  were  perceived  in 
continuing  to  use  the  1972  period  as  a 
basis  for  allocation  purposes.  As  a  result 
of  a  number  of  factors,  including  the 
curtailment  of  crude  oil  production  in 
Iran,  the  surplus  gasoline  market  in  the 
United  States  was  inadequate  to  satisfy 
the  demands  of  all  retail  outlets.  As  a 
result,  several  refiners  began  allocating 
gasoline  and  certain  purchasers  began 
to  receive  less  than  their  adjusted  1972 
base  period  volumes.  This  situation 
produced  a  number  of  serious 
distortions  in  the  gasoline  distribution 
system.  Because  of  changes  that 
occurred  subsequent  to  1972,  a 
significant  number  of  small  businessmen 
faced  a  situation  in  which  their  gasoline 
allocation  would  be  drastically  curtailed 
as  compared  to  the  gasoline  which  they 
purchased  during  prior  months.  In  many 
cases,  this  curtailment  meant  that  these 
small  firms  would  be  forced  out  of 
business  resulting  in  great  personal 
hardship  for  the  individuals  involved. 
These  problems  were  called  to  the 
attention  of  the  Office  of  Hearings  and 
Appeals  in  individual  Applications  for 
Exception  filed  in  Shell  Oil  Co..  (Case 
No.  DEE-2014):  Texaco,  Inc.  (Case  No. 
DEE-2041 ):  Chevron  U.S.A.  Inc.,  (Case 
No.  DEE-2135);  Mobil  Oil  Corp.,  (Case 
No.  DF.E-2163);  Farmland  Industries. 

Inc...  (Case  No.  DEE-2166);  Amoco  Oil 
Co..  (Case  No.  DEE-2152)  and  Roarda, 
Inc..  (Case  No.  DEE-2203). 

The  hardships  and  distortions  in  the 
marketplace  which  were  occurring  were 
also  vividly  demonstrated  in  the  data 
submitted  by  these  firms  and  the  oral 
testimony  received  at  hearings 
convened  by  the  Office  of  Hearings  and 
Appeals.  Shell  Oil  Co..  Case  No.  DEE- 
2014.  Transcript  of  December  8. 1978 
Hearing;  Texaco.  Inc..  Case  No.  DEE- 
2041.  Transcript  of  January  12, 1979 
I  learing;  Chevron  U.S.A.  Inc..  Case  No. 
DEE-2135,  Transcript  of  February  13. 


1979  Hearing;  and  Amoco  Oil  Co..  Case 
No.  DEE-2152.  Transcript  of  February 
22.  1979  Hearing.  On  the  basis  of  the 
data  presented,  we  concluded  that  gross 
distortions  in  the  distribution  system  for 
gasoline  would  occur  unless  an 
exception  were  granted  to  certain 
applicants.  We  further  concluded  that  a 
significant  number  of  small  businessmen 
would  incur  an  unfair  distribution  of 
burdens  unless  an  exception  were 
granted  from  the  general  rules  governing 
motor  gasoline  allocations.  Appropriate 
relief  was  accordingly  provided.  Shell 
Oil  Co.,  Case  No.  DEE-2014  (Proposed 
Decision  issued  February  13. 1979); 
Texaco,  Inc.,  Case  No.  DEE-2041 
(Proposed  Decision  issued  January  26. 
1979);  and  Chevron  U.S.A.  Inc.,  Case  No. 
DEE-2135  (Proposed  Decision  issued 
February  28. 1979).  In  addition,  this 
matter  was  called  to  the  attention  of  the 
ERA  for  appropriate  changes  in  the 
general  rules. 

On  February  22. 1979.  the  ERA 
changed  the  base  period  used  for 
gasoline  allocations.  On  that  date,  the 
ERA  issued  an  emergency  order  which 
activated  certain  portions  of  the 
Standby  Petroleum  Product  Regulations. 
44  Fed.  Reg.  11202  (February  28, 1979). 
Under  ERA  Standby  Regulation 
Activation  Order  No.  1  (the  Activation 
Order),  the  base  period  was  changed  for 
all  firms  in  the  petroleum  industry  from 
the  corresponding  month  of  1972  to  the 
corresponding  month  of  the  period  July 

I,  1977  through  June  30, 1978.  The 
revised  base  period  was  stated  to  be 
effective  for  the  three  month  period  from 
March  1  through  May  31, 1979. 

II.  Exception  Applications  From  the 
Base  Period  Established  in  the  ERA 
Activation  Order 

Immediately  after  the  ERA  issued  the 
Activation  Order,  the  Office  of  Hearings 
and  Appeals  began  receiving  a  great 
number  of  exception  applications 
relating  to  the  use  of  the  new  base 
period.  For  example,  during  the  month  of 
March  1979  alone  more  than  1,200 
applications  w'ere  filed.  By  April  15, 1979 
the  number  of  filings  exceeded  2,000. 

The  majority  of  the  exception 
applications  involved  the  contention 
that  the  new  base  period,  i!e.  the  months 
of  March.  April  and  May  1978,  did  not 
reflect  the  firm’s  current  operations.  The 
further  argument  was  made  that  the  use 
of  the  new  base  period  would  have  a 
devastating  effect  on  the  applicant's 
business  operations.  In  evaluating  these 
submissions,  the  Office  of  Hearings  and 
Appeals  observed  three  basic  factual 
patterns  which  it  concluded  did  result  in 
very  serious  burdens  for  small 
businessmen  attempting  to  carry  on 
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retail  gasoline  operations.  The  first 
situation  involves  a  situation  in  which: 

(i)  the  monthly  volume  of  motor 
gasoline  which  the  firm  has  purchased 
and  sold  since  June  1978  is  substantially 
in  excess  of  the  average  monthly  volume 
which  it  actually  purchased  and  sold 
during  the  new  base  period: 

(ii)  this  increase  in  sales  volume  does 
not  merely  reflect  a  general  increased 
demand  for  motor  gasoline  but  instead 
is  attibutable  to  a  significant  alteration 
in  the  ongoing  business  practices  of  the 
firm;  and 

(iii)  the  failure  to  grant  an  exception 
will  adversely  affect  the  firm  to  a 
significant  degree  and  might  well 
jeopardize  its  continued  existence  as  a 
viable  business  entity. 

Duncan  Oil  Co..  Case  No.  DEE-2259 
(March  15. 1979)  (Proposed  Decision  and 
Order). 

Our  experience  in  analyzing  the 
numerous  exception  applications  that 
have  been  filed  from  Activation  Order 
No.  1  generally  indicates  that  when  the 
first  factor  referred  to  above  is  present, 
the  other  factors  are  generally  also 
present.  See.  e.g..  Duncan  Oil  Co.,  Case 
No.  DEE-2259  (Proposed  Decision  issued 
March  15. 1979)  Ken  Warbrick  Chevron, 
Case  No.  DEE-2249  (Proposed  Decision 
issued  March  19. 1979):  DeLozier 
Chevron,  Case  No.  DEE-2300  (Proposed 
Decision  issued  March  19. 1979):  C.  M. 
Spiegel  Oil  Co..  Case  No.  DEE-2308 
(Proposed  Decision  issued  March  23, 
1979);  Kimberly  Gas  Mart,  Case  No. 
DEE-2291  (Proposed  Decision  issued 
March  26. 1979);  Hardell  Corp..  Case  No. 
DEE-2579  (Proposed  Decision  issued 
March  28. 1979);  Robert  F.  Saak,  Case 
No.  DEE-2655  (Proposed  Decision  issued 
March  29. 1979):  Joshua  Widman,  Case 
No.  DEE-2562  (Proposed  Decision  issued 
March  30.  1979):  Stinson  Grocery,  Case 
No.  Dee-2492  (Proposed  Decision  issued 
April  2. 1979):  Irv's  Sendee  Center,  Case 
No.  DEE-2624  (Proposed  Decision  issued 
April  2.  1979);  Colemen’s  Service.  Case 
No.  DEE-2728  (Proposed  Decision  issued 
April  3.  1979):  Big  Gulf  Sen  ice  Station. 
Case  No.  DEE-2661  (Proposed  Decision 
issued  April  4,  1979):  Saginaw  Valley 
Oil,  Case  No.  DEE-2440  (Proposed 
Decision  issued  April  4,  1979);  Rosemont 
Exxon.  Case  No.  DEE-2698  (Proposed 
Decision  issued  April  4. 1979):  Gary- 
Wheeler,  Case  No.  DEE-2717  (Proposed 
Decision  issued  April  4, 1979);  Ellis 
Burns  Exxon,  Case  No.  DEE-2852 
(Proposed  Decision  issued  April  5,  1979); 
Embrey's  Mobil.  Case.  No.  DEE-2672 
(Proposed  Decision  issued  April  6. 1979); 
Red  Clay  Creek  Exxon,  Case  No.  DEE- 
2720  (Proposed  Decision  issued  April  13, 
1979);  Weekly 's  Exxon  Service  Station, 


Case  No.  DEE-3036  (Proposed  Decision 
issued  April  13, 1979). 

A  second  group  of  cases  have 
involved  instances  in  which  a  firm  has 
made  a  significant  capital  investment  in 
a  retail  outlet  and  was  unable  to  realize 
the  benefits  of  that  investment  until 
after  the  base  period.  In  Leo  Anger  Inc., 
Case  No.  DEE-2326  (Proposed  Decision 
issued  March  23. 1979).  we  stated  that 
an  exception  would  be  granted  where  a 
showing  is  made  that: 

(i)  a  substantial  capital  investment 
was  made  by  a  firm  with  the 
expectation  that  the  investment  would 
enable  the  applicant  to  increase  its  sales 
of  motor  gasoline  and  therefore  realize 
an  economic  benefit  from  the 
investment; 

(ii)  the  increased  sales  volume  and  the 
intended  benefits  of  that  capital 
investment  could  not  be  realized  until 
after  the  July  1977  through  June  1978 
base  period:  and 

(iii)  in  the  absence  of  an  exception 
increasing  its  allocation  of  gasoline,  the 
firm  will  not  be  able  to  realize  the 
intended  benefits  of  the  capital 
investment  and  will  be  adversely 
affected  to  a  significant  degree. 

Other  cases  which  reflect  this  same 
factual  pattern  are:  Howard  Moor,  Case 
No.  DEE-2604  (Proposed  Decision  issued 
March  30,  1979);  Summit  Car  Care 
Center.  Case  No.  DEE-2461  (Proposed 
Decision  issued  March  30,  1979);  Mr.  K 
Exxon.  Case  No.  DEE-2470  (Proposed 
Decision  issued  March  30. 1979);  H&H 
Manhattan  Shell.  Inc..  Case  No.  DEE- 
3150  (Proposed  Decision  issued  April  3, 
1979);  Webster's  Self  Sendee  Gulf 
Station,  Case  No.  DEE-2575  (Proposed 
Decision  issued  April  4,  1979);  Johnson 
Oil  Co.,  Case  No.  DEE-2972  (Proposed 
Decision  issued  April  6. 1979):  Lyle 
Whitman.  Case  No.  DEE-3115  (Proposed 
Decision  issued  April  6,  1979);  JSR  Auto 
Center.  Case  No.  DEE-2370  (Proposed 
Decision  issued  April  6, 1979);  Wilson 
Shell  Sendee,  Case  No.  DEE-2876 
(Proposed  Decision  issued  April  6, 1979); 
Brook  Plaza  Exxon.  Case  No.  DEE-2938 
(Proposed  Decision  issued  April  9, 1979); 
PfrW  Oil  Co.,  Case  No.  DEE-2890 
(Proposed  Decision  issued  April  9.  1979); 
A.  A.  Grocery.  Case  No.  DEE-3113 
(Proposed  Decision  issued  April  10. 

1979):  Big  Quick  Stop.  Case  No.  DEE- 
3390  (Proposed  Decision  issued  April  12, 
1979):  Hunters  Lodge  Exxon,  Case  No. 
DEE-3713  (Proposed  Decision  issued 
April  17,  1979). 

The  third  factual  pattern  in  which 
exception  relief  has  been  granted  from 
the  Activation  Order  involves  a 
situation  in  which: 

(i)  Unusual  or  anomalous  events 
occurred  during  a  base  period; 


(ii)  those  conditions  seriously  distort 
the  intended  use  of  the  base  period  for 
measurement  purposes  as  a  relatively 
normal  and  customary  period  of 
business  activity;  and 

(iii)  the  consequent  distortion  that 
resulted  has  adversely  affected  the  firm 
in  a  significant  manner. 

Cases  in  which  exception  relief  has 
been  approved  on  the  basis  of  these 
criteria  are:  Harrison  Gas  &  Oil.  Case 
No.  DEE-2348  (Proposed  Decision  issued 
March  21, 1979):  Bruder's  Exxon.  Case 
No.  DEE-2448  (Proposed  Decision  issued 
March  23, 1979);  Frank  Moody’s  Mobil. 
Case  No.  DEE-2635  (Proposed  Decision 
issued  April  5. 1979);  Furtado’s  Garage, 
Case  No.  DEE-2783,  (Proposed  Decision 
issued  April  5. 1979);  Exxon  of  Olnev, 
Case  No.  DEE-2454  (Proposed  Decision 
issued  April  6. 1979). 

In  addition  to  these  individual  case 
decisions,  the  Office  of  Hearings  and 
Appeals  has  also  received  during  the 
past  month  exception  applications  from 
several  major  oil  companies.  The 
submissions  generally  have  sought  relief 
on  behalf  of  small  independent 
businessmen  that  operate  retail  service 
outlets  which  they  lease  from  the  oil 
company.  See  Amoco  Oil  Co.  (Case 
Numbers  DST-2257;  DES-2257;  DEE- 
2257);  Shell  Oil  Co.  (Case  Numbers 
DST-2894;  DES-2894;  DEE-2894); 
Chevron  U.S.A.  Inc.  (Case  Numbers 
DST-3153;  DES-3153;  DEE-3153). 

The  Amoco  Oil  Company  submissions 
best  typify  the  cases  of  this  nature.  In  its 
submissions.  Amoco  identified  the  • 
following  three  classes  of  branded  retail 
dealers  who  it  alleged  would  suffer 
severe  hardships,  gross  inequities,  or 
unfair  distribution  of  burdens  unless 
Amoco  were  permitted  to  supply  them 
with  more  motor  gasoline  than  their 
base  period  allocations: 

(1)  Retail  gasoline  dealers  who  have 
made  capital  investments  of  $10,000  or 
more  in  their  marketing  facilities  in  1978, 
excluding  investments  in  gasoline,  tires, 
batteries,  and  motor  accessories  (TBA) 
inventories,  and  who  will  not  realize  the 
benefit  of  such  investments  on  the  basis 
of  the  volume  of  gasoline  purchased 
during  the  March-May  1978  base  period 
(Class  1). 

(2)  Retail  gasoline  dealers  whose 
current  demand,  as  measured  by  their 
average  monthly  purchases  during  the 
period  October  1. 1978  through  January 
31, 1979.  has  increased  by  35  percent  or 
more  over  the  monthly  average 
pruchases  during  the  March-May  1978 
base  period  due  to  substantial  changes 
in  1978  in  the  Station's  mode  of 
operation  or  demand  pattern  (Class  2). 

(3)  Retail  gasoline  dealers  not 
qualifying  under  (1)  or  (2)  above,  whose 
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current  demand,  as  measured  by  the 
average  monthly  purchases  during  the 
period  October  1. 1978  through  January 
31, 1979.  has  increased  since  the  March- 
May  1978  base  months,  and  who  will  be 
unable  to  recover  their  expenses  under 
normal  operating  practices  if  forced  to 
return  to  the  1978  base  volume  and  as  a 
result  will  suffer  significant  operating  or 
financial  difficulties  (Class  3). 

Application  for  Exception  (Case  No. 
DEE-2257)  at  2. 

The  Amoco  submissions  were 
accompanied  by  affidavits  from 
approximately  200  individuals  that 
operate  retail  service  stations.  Those 
affidavits  taken  as  a  whole  provide  very 
strong  evidence  of  the  severe  impact 
which  the  implementation  of  the 
Activation  Order  could  have  on  certain 
groups  of  retail  station  operators.  For 
example,  one  group  of  affidavits  were 
submitted  by  individuals  that  invested 
$10,000  or  more  of  their  own  personal 
funds  in  marketing  facilities.  The 
financial  data  included  in  these 
affidavits  indicate  that  if  the  firms  were 
required  to  return  to  their  March,  April 
and  May  1978  volumes  they  would  be 
unable  to  realize  any  of  the  benefits  of 
the  changes  in  their  operations  that  the 
capital  investment  project  was  designed 
to  achieve.  Other  affidavits  from 
individuals  in  this  same  group  include 
financial  data  that  indicate  that  a  return 
to  the  base  period  would  not  only  mean 
the  collapse  of  their  business  venture 
but  would  also  involve  possible 
foreclosure  of  the  homes  that  they 
mortgaged  in  order  to  finance  the  capital 
investment  in  their  retail  service  station. 

Another  group  of  affidavits  was 
submitted  by  dealers  whose  current 
demand  of  motor  gasoline,  as  measured 
by  their  average  monthly  purchases 
during  the  period  October  1. 1978 
through  January  31, 1979.  has  increased 
by  35  percent  or  more  over  the  March- 
May  1978  base  period  due  to  substantial 
changes  in  1978  in  the  stations’  mode  of 
operation  or  nature  of  the  demand 
pattern.  The  information  included  in 
these  affidavits  indicated  that  the 
significant  increases  in  volumes  over  the 
base  period  were  due  to  such 
operational  changes  as  conversion  from 
a  conventional  full  service  station  to  a 
self-service  station,  rebuilding  a  site  to 
make  it  a  “pumper"  type  operation,  the 
addition  of  car  washes  and  convenience 
stores,  and  the  modernization  of  existing 
facilities  by  the  installation  of  canopies, 
cashier  offices,  electronic  dispensers,  or 
additional  islands.  Other  affidavits 
indicated  that  the  closing  of  other  area 
stations,  the  development  of  nearby 
shopping  centers  or  subdivisions,  and 
improved  high-traffic  road  access  had 


also  contributed  to  increased  demand. 
All  of  the  affidavits  submitted  by 
individuals  whose  volumes  had 
increased  at  least  35%  over  base  period 
volumes  indicated  that  they  will 
experience  considerable  difficulty  in 
meeting  their  monthly  debt  obligations 
and  operating  expenses  if  they  are  able 
to  obtain  only  the  allocation  permitted 
under  the  Activation  Order.  Many  of 
these  dealers  indicated  that  since  the 
implementation  of  the  Activation  Order 
they  have  had  to  lay  off  employees, 
reduce  operating  hours,  and  utilize 
personal  savings  in  order  to  meet 
operating  expenses. 

A  final  group  of  affidavits  was 
submitted  by  individuals  whose  monthly 
purchases  during  the  period  October  1, 

1978  through  January  31. 1979  have 
increased  since  the  March-May  1978 
base  period,  and  who  will  be  unable  to 
recover  their  monthly  operating 
expenses  if  they  are  forced  to  return  to 
the  1978  base  volume.  These  affidavits 
indicate  that  prior  to  the  implementation 
of  the  Activation  Order,  these  firms 
were  selling  sufficient  volumes  of  motor 
gasoline  to  enable  them  to  operate  at  a 
profit.  These  affidavits  indicate, 
however,  that  because  the  dealers' 
gallonage  has  been  reduced  to  March- 
May  1978  levels,  they  are  unable  to  meet 
their  normal  operating  expenses. 
According  to  the  affidavits  of  this  group 
of  individuals,  in  order  to  bring 
expenses  into  line  with  their  March- 
May  allocations,  they  have  had  to 
release  employees  and  substantially 
reduce  operating  hours.  The  affidavits 
indicate  however  that  even  with  these 
modifications  in  normal  operating 
practices,  the  individuals  involved  are 
nonetheless  incurring  a  net  loss.  These 
dealers  state  in  their  affidavits  that 
continued  losses  of  this  type  will 
ultimately  result  in  the  termination  of 
their  businesses. 

The  material  which  appeared  in  the 
affidavits  was  underscored  by  testimony 
of  witnesses  that  appeared  at  a  hearing 
called  to  consider  the  Amoco 
submissions.  Transcript  of  March  28. 

1979  Hearing  at  12-19;  20-32;  35-39. 

On  the  basis  of  the  extensive  data 

submitted  by  Amoco,  the  Office  of 
Hearings  and  Appeals  concluded  that 
certain  groups  of  branded  Amoco 
dealers  would  incur  an  irreparable 
injury  unless  immediate  relief  were 
approved  on  a  class  basis.  The  further 
conclusion  was  reached  that  the  data 
demonstrated  a  very  substantial 
probability  of  success  in  ultimately 
establishing  that  the  dealers  involved 
were  subject  to  a  serious  hardship,  gross 
inequity  or  unfair  distribution  of 
burdens.  Amoco  Oil  Co.,  Case  No.  DST- 


2257  (Decision  and  Order  issued  March 

28. 1979) ;  Amoco  Oil  Co.,  Case  No.  DES- 
2257  (Decision  and  Order  issued  April 

16. 1979) ;  and  Amoco  Oil  Co.,  Case  No.4 
DEE-2257  (Proposed  Decision  and  Order 
issued  April  16. 1979).  On  the  basis  of 
the  detailed  findings  made  in  the 
Proposed  Decision  and  Order  which  the 
Office  of  Hearings  and  Appeals  issued, 
alternative  base  periods  were  approved 
for  those  dealers  that  fell  into  the 
following  two  classes; 

(1)  Those  branded  Amoco  retail  sales 
outlets; 

(a)  whose  average  monthly  purchases 
during  the  months  of  October, 

November  and  December  1978  and 
January  1979  were  35  percent  greater 
than  their  average  purchases  during  the 
March,  April  and  May  1978  base  period; 
and 

(b)  that  increased  their  purchases  of 
motor  gasoline  as  described  in 
subparagraph  (a)  because  of — 

(1)  physical  or  operational  changes  in 
marketing  operations,  including 
conversion  to  self-service  operations, 
newly  rebuilt  or  converted  gasoline  only 
"pumper”  type  operations,  or  the 
addition  of  car  w  ashes;  or 

(ii)  changes  in  demand  patterns  since 
the  applicable  base  month,  resulting 
from  (i)  closing  of  other  area  stations,  or 
(ii)  new  shopping  center  or  subdivision 
developments,  or  (iii)  improved  high- 
traffic  road  access. 

(2)  Branded  Amoco  outlets: 

(a)  that  made  a  capital  investment  of 
$10,000  or  more  in  marketing  facilities 
during  the  course  of  1978:  and 

(b)  whose  average  monthly  purchases 
commencing  with  the  first  month  after 
completion  of  the  investment  through 
February  28,  1979  are  30  percent  greater 
than  the  monthly  average  volume 
purchased  during  March,  April  and  May 
1978. 

The  immediate  adverse  impact  which 
Amoco  demonstrated  would  result  if  the 
Activation  Order  were  applied  to 
another  group  of  dealers  led  the  Office 
of  Hearings  and  Appeals  to  adopt  an 
unusual  remedy  in  implementing 
exception  relief.  The  group  of  dealers 
involved  in  this  class  generally  consists 
of  each  Amoco  branded  retail  outlet 

(a)  whose  average  monthly  purchases 
during  the  months  of  October, 

November  and  December  1978  and 
January  1979  were  20  percent  greater 
than  its  average  purchases  during  the 
March,  April  and  May  1978  base  period; 
and 

(b)  that  submits  a  profit  and  loss 
statement  to  Amoco  which  indicates 
that  the  firm  will  incur  an  operating  loss 
for  the  current  month  involved  unless  M 
receives  exception  relief. 
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The  Decision  which  the  Office  of 
Hearings  and  Appeals  issued  in  this 
case  describes  in  the  following  manner 
the  procedure  used  to  implement  relief 
for  this  class  and  the  justification  for  the 
use  of  the  procedure: 

In  the  temporary  stay  decision,  the 
Office  of  Hearings  and  Appeals 
implemented  relief  for  the  members  of 
Class  3  in  a  unique  manner.  Instead  of 
following  its  standard  procedures,  which 
would  involve  analysis  of  the  financial 
data  submitted  by  each  retail  dealer  to 
reach  a  judgment  as  to  whether  or  not 
relief  would  be  granted,  the  Office  of 
Hearings  and  Appeals  authorized 
Amoco  itself  to  receive  the  data 
necessary  to  determine  eligibility  for 
membership  in  the  class  and  to 
implement  the  proper  level  of  exception 
relief. 

In  adopting  this  novel  remedy,  the 
temporary  stay  decison  established 
objective  criteria  to  define  both  the 
class  of  firms  entitled  to  relief  and  the 
measure  of  relief  to  be  extended  to 
qualifying  firms.  Under  the  criteria 
established,  a  firm  will  qualify  as  a 
member  of  Class  3  if  (i)  its  average 
monthly  purchases  of  gasoline  during 
the  months  of  October  1978  through 
January  1979  were  20  percent  greater 
than  its  average  purchases  during  the 
March-May  1978  base  period:  (ii)  it 
submits  a  profit  and  loss  statement  to 
Amoco  which  indicates  that  the  firm 
will  incur  an  operating  loss  for  the 
month  involved  unless  it  receives  an 
allocation  equal  to  its  monthly  average 
gasoline  purchases  during  the  October 
1978  through  January  1979  period:  and 
(iii)  all  equity  owners  of  the  firm  submit 
an  affidavit  to  Amoco  stating  that  the 
information  provided  in  the  profit  and 
loss  statement  is  true.  In  addition,  the 
profit  and  loss  statements  must  be 
certified  as  correct  by  an  independent 
certified  public  accountant,  and 
adjusted  so  that  (i)  the  compensation 
paid  to  equity  owners  of  the  firm  does 
not  exceed  certain  specified  levels:  (ii) 
depreciation  which  the  firm  reports  is 
computed  in  the  same  manner  as  in 
1978:  (iii)  the  statement  does  not  include 
any  acceleration  of  interest  or  other 
discretionary  payments:  and  (iv)  the  rent 
paid  to  Amoco  in  connection  with  the 
lease  of  the  outlet  is  within  specified 
limits. 

The  determination  to  permit  this  novel 
type  of  procedure  in  which  Amoco 
receives  data  and  makes  a 
determination  as  to  the  individual  firms 
that  qualify  for  relief,  was  based  on  the 
conclusion  that  the  use  of  this  approach 
was  necessary  to  prevent  immediate 
irreparable  injury  to  many  small 
businesses.  We  believe  that  this  same 


procedure  should  be  utilized  in  the 
present  exception  as  well,  and  that  the 
unusual  remedy  is  justified  by  the 
presence  of  extraordinary  circumstances 
including  the  four  factors  discussed 
below. 

As  of  March  28, 1979  the  Office  of 
Hearings  and  Appeals  received  more 
than  1.200  petitions  for  relief  from  the 
Activation  Order.  As  the  number  of 
petitions  filed  in  response  to  the 
Activation  Order  continues  to  grow,  the 
ability  of  the  Office  to  respond  in  an 
expeditious  fashion  to  those  requests  is 
necessarily  constrained.  Under  these 
circumstances,  we  believe  that 
permitting  Amoco  to  make  the 
determination  as  to  class  membership  is 
not  only  warranted,  but  necessary  for 
immediate  implementation  of  the  relief 
provided.  In  addition,  the  likelihood  of 
error  or  abuse  in  carrying  out  these 
provisions  has  been  reduced  by  the  use 
of  strict  objective  criteria  for 
determining  membership  in  the  class. 
Furthermore,  the  type  and  measure  of 
exception  relief  is  limited.  Third,  Amoco 
must  retain  and  file  documents  and 
reports  of  a  comprehensive  nature 
regarding  the  firms  involved  and  these 
materials  will  provide  an  adequate 
factual  record  from  which  the  DOE  may 
evaluate  the  basis  of  the  action  taken  by 
Amoco.  Finally,  the  diligence  and 
competence  which  Amoco  has 
demonstrated  throughout  this 
proceeding  persuades  us  that  Amoco 
can  properly  carry  out  its 
responsibilities  in  connection  with  this 
unique  form  of  class  exception  relief. 

Amoco  Oil  Co..  Case  No.  DEE-2257 
(Proposed  Decision  and  Order  issued 
April  16, 1979),  Slip  opin.  at  12-13. 

Ill.  Appropriate  Remedy  Under  Present 
Circumstances 

The  same  type  of  drastic  impact  on 
the  operation  conducted  by  small 
businessmen  that  appears  in  the  Amoco 
proceeding  also  appears  in  the  records 
of  the  individual  exception  cases  which 
were  referred  to  in  the  prior  portion  of 
this  Decision.  During  the  past  four 
weeks  the  Office  of  Hearings  and 
Appeals  has  issued  over  135  Proposed 
Decisions  and  Orders  involving 
exception  applications  from  the  standby 
allocation  regulations.  An  even  greater 
number  of  separate  stays  and  temporary 
stays  have  been  issued  during  this 
period.  These  cases  involve  more  than 
2.000  service  stations  and  25  jobbers.  On 
the  basis  of  the  analysis  of  the  record  in 
those  cases,  some  form  of  relief  has 
been  approved  in  more  than  94  percent 
of  the  cases  analyzed. 

The  majority  of  pending  cases  in 
which  determinations  have  not  yet  been 


issued  involve  situations  in  which  a 
retail  outlet  has  experienced  substantial 
growth  subsequent  to  the  month  of  April 
1978.  Our  analysis  of  the  record  of  the 
cases  in  which  growth  of  that  type  has 
occurred  indicates  that  there  is  a  very 
strong  probability  that  the  firms 
involved  will  satisfy  the  standards 
which  have  already  been  articulated  in 
cases  such  as  Duncan  Oil  Co.,  supra; 

Leo  Anger,  Inc.,  supra;  Harrison  Gas  fr 
Oil,  supra;  and  Amoco  Oil  Co.,  supra. 
Consequently  it  is  most  probable  that 
some  form  of  exception  relief  would 
ultimately  be  approved  for  the  month  of 
April  1979  for  a  retail  outlet  that  has 
experienced  considerable  growth  since 
April  1978. 

Even  aside  from  the  probability  that 
exception  relief  will  ultimately  be 
granted,  retail  sales  outlets  that 
experienced  considerable  growth 
subsequent  to  the  base  period  will  in  all 
likelihood  eventually  receive  relief  from 
their  base  period  volumes  through 
another  mechanism.  As  noted  at  the 
outset  of  this  Decision,  the  ERA  has  just 
published  a  notice  of  its  intention  to 
issue  a  rule  that  would  establish  a 
different  base  period  volume  in  April 
1979  for  all  retail  outlets  and  wholesale 
purchaser-consumers  that  experienced  a 
35  percent  increase  in  their  purchases  of 
motor  gasoline.  The  comparison  in 
applying  the  35  percent  figure  is  the 
firm’s  purchases  in  April  of  1978  as 
compared  to  its  monthly  average 
purchases  during  the  period  October 
1978  to  February  1979. 

There  is  therefore  a  great  probability 
that  relief  will  eventually  be  afforded  for 
the  month  of  April  1979  to  firms  that 
experienced  significant  growth 
subsequent  to  the  base  period.  The  relief 
would  be  accorded  either  through  the 
analysis  of  the  individual  exception 
applications  submitted  by  firms  in  that 
position  or  through  the  eventual 
adoption  of  the  rule  discussed  in  the 
ERA  Notice.  However,  despite  the 
probability  that  relief  will  eventually  be 
afforded  to  firms  in  this  class,  the 
mechanisms  described  above  under 
which  relief  will  eventually  be  afforded 
are  in  our  judgment  inadequate  to 
alleviate  the  serious  hardships,  gross 
inequities  and  unfair  distribution  of 
burdens  that  are  now  being  experienced. 
As  discussed  above,  more  than  2,000 
individual  cases  seeking  relief  from 
Activation  Order  No.  1  have  now  been 
filed  with  the  National  Office  of 
Hearings  and  Appeals.  In  view  of  the 
limited  resources  available,  it  is  most 
unlikely  that  decisions  could  be  issued 
in  the  majority  of  these  cases  before  the 
end  of  April.  Consequently,  unless  other 
measures  are  taken,  the  adverse 
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conditions  that  the  firms  are  now 
experiencing  will  continue  throughout 
the  month  of  April.  Under  the 
circumstances,  it  is  possible  that  the 
relief  that  would  eventually  be  afforded 
would  certainly  come  too  late  to  enable 
some  firms  to  maintain  their  operations. . 

A  similar  situation  could  also 
materialize  with  respect  to  the  ERA  rule. 
Any  final  rule  governing  allocations  will 
in  all  probability  not  be  issued  until  the 
last  few  days  of  April.  Since  the  rule 
will  not  be  final  until  that  date,  firm9 
that  would  benefit  from  it  may  not  be 
able  to  obtain  sufficient  motor  gasoline 
to  maintain  their  economic  viability 
until  that  date.  In  addition,  the  sudden 
implementation  of  the  ERA  rule  at  the 
end  of  April  could  require  significant 
adjustments  in  the  motor  gasoline 
allocations  that  had  already  been 
furnished  prior  to  that  date.  The  entire 
distribution  system  could  be  seriously 
overburdened  as  a  result. 

On  the  basis  of  these  considerations, 
we  have  concluded  that  the  present 
mechanisms  under  which  additional 
motor  gasoline  would  be  afforded  to 
retail  sales  outlets  and  wholesale 
purchaser-consumers  in  the  month  of 
April  1979  are  insufficient  to  alleviate 
the  serious  hardships,  gross  inequities 
and  unfair  distribution  of  burdens  that 
are  now  being  experienced  as  a  result  of 
the  implementation  of  the  Activation 
Order.  We  have  further  concluded  that 
under  the  circumstances  a  class 
exception  should  be  approved.  Under 
the  terms  of  the  class  exception,  the 
growth  adjustment  for  the  month  of 
April  specified  in  the  ERA  Order  would 
be  implemented  and  made  effective 
immediately. 

IV.  Class  Exception  Criteria 

In  reaching  this  decision  we  have  also 
considered  the  precedents  established 
by  the  Office  of  Hearings  and  Appeals 
as  to  the  circumstances  in  which  class 
actions  may  properly  be  maintained.  It 
is  our  view  that  the  factors  present  in 
this  proceeding  satisfy  the  applicable 
standards. 

In  previous  decisions,  we  have 
referred  to  Rule  No.  23  of  the  Federal 
Rules  of  Civil  Procedure  for  guidance  as 
to  the  prerequisites  which  might  be  used 
in  administrative  class  action 
proceedings.  See  American  Petroleum 
Refiners  Association,  Inc.,  Case  No. 
FEE-4443  (Proposed  Decision  and  Order 
issued  April  9, 1979);  Retroactive 
Application  of  the  Separate  Inventories 
Amendment,  4  FEA  Par.  83,099  (1976). 
Under  Rule  No.  23(a),  a  class  action  may 
be  maintained: 

Only  if  (1)  the  class  is  so  numerous 
that  joinder  of  all  members  is 


impracticable.  (2)  there  are  questions  of 
law  or  fact  common  to  the  class,  (3)  the 
claims  or  defenses  of  the  representative 
parties  are  typical  of  the  claims  or 
defenses  of  the  class,  and  (4)  the 
representative  parties  will  fairly  and 
adequately  protect  the  interests  of  the 
class. 

The  class  for  which  relief  is  being 
approved  in  this  Decision  consists  of 
retail  sales  outlets  and  wholesale 
purchaser-consumers  whose  average 
monthly  purchases  of  motor  gasoline  in 
the  period  October  1978  through 
February  1979  were  35  percent  greater 
than  their  purchases  in  April  of  1978.  • 
The  members  of  that  class  would  be 
permitted  to  use  their  average  purchases 
for  the  October  1978  through  February 
1979  period  as  their  base  period  volume 
for  April  1979.  In  terms  of  the  criteria  for 
class  proceedings  quoted  above,  the 
members  of  that  class  consist  of  at  least 
several  hundred  of  the  firms  that  have 
already  filed  individual  applications  for 
exception  with  the  Office  of  Hearings 
and  Appeals.  The  class  undoubtedly 
also  includes  other  firms  that  for  a 
variety  of  reasons  have  not  yet  filed 
exception  submissions.  The  large 
number  of  individual  Firms  in  the  class 
certainly  makes  joinder  of  all  members 
impracticable. 

The  second  criterion  referred  to  above 
for  class  proceedings  involves  a 
determination  as  to  whether  there  are 
questions  of  law  or  fact  common  to  the 
class.  That  standard  has  also  been 
satisfied.  As  discussed  in  detail  in  an 
earlier  portion  of  this  Decision,  the 
record  in  dozens  of  cases  already 
decided  by  the  Office  of  Hearings  and 
Appeals  indicates  that  firms  that 
experienced  the  growth  that 
characterizes  the  class  will  incur  the 
same  basic  type  of  adverse  impact  as  a 
result  of  the  Activation  Order.  Both  the 
factual  pattern — the  increased  sales 
volumes  when  the  base  period  is 
compared  to  a  more  recent  time 
period — as  well  as  the  adverse  impact 
on  the  firms  involved  of  the  Activation 
Order  are  common  to  the  class. 
Moreover,  as  stated  above,  the  record  of 
the  cases  already  decided  by  the  Office 
of  Hearings  and  Appeals  indicates  that 
it  is  most  likely  that  a  firm  that  has 
experienced  considerable  growth 
subsequent  to  the  base  period  will  also 
satisfy  the  other  specific  standards 
which  have  already  been  articulated  in 
Decisions  as  the  basis  for  the  approval 
of  an  exception.  Under  the 
circumstances,  there  are  not  only 
questions  of  law  and  fact  common  to  the 
class  but  the  claims  of  the  class  and  the 
relief  sought  are  also  applicable  to  the 
entire  class.  A  class  exception 


proceeding  will  therefore  be  maintained 
and  the  relief  formulated  above  will  be 
implemented  for  the  class. 

V.  Other  Considerations 

The  Office  of  Hearings  and  Appeals 
has  already  issued  a  significant  number 
of  Proposed  Decisions  and  Orders  as 
well  as  Orders  involving  requests  for 
stay  and  temporary  stay  in  connection 
with  Activation  Order  No.  1.  The  Orders 
issued  in  these  cases  will  remain  in 
effect  and  the  proceedings  will  be 
completed.  However  any  firm  involved 
in  those  proceedings  may  of  course  elect 
to  take  advantage  instead  of  the  class 
relief  afforded  in  this  proceeding.  In 
general,  other  pending  cases  involving 
growth  in  motor  gasoline  sales  since  the 
month  of  April  1978  will  be  dismissed. 
Any  such  applicant  may.  however,  refile 
its  application  for  exception  if  it  is 
incurring  a  serious  hardship,  gross 
inequity  or  unfair  distribution  of 
burdens  even  after  taking  into  account 
the  relief  afforded  in  this  class 
proceeding. 

IT  IS  THEREFORE  ORDERED  TI IAT: 

(1)  The  exception  relief  specified  in 
Paragraph  (3)  is  hereby  granted  to  each 
member  of  the  class  described  in 
Paragraph  (2). 

(2)  The  class  to  which  the  exception 
relief  specified  in  this  Order  is 
applicable  consists  of  each  retail  sales 
outlet  and  wholesale  purchaser- 
consumer  whose  average  monthly 
purchases  of  motor  gasoline  during  the 
period  October  1978  through  February 
1979  were  35  percent  greater  than  its 
purchases  in  April  1978. 

(3)  The  base  period  use  of  motor 
gasoline  of  each  member  of  the  class 
described  in  Paragraph  (2)  for  the  month 
of  April  1979  is  hereby  established  as 
the  average  monthly  purchases  of  motor 
gasoline  during  the  October  1978 
through  February  1979  period. 

(4)  In  the  event  the  base  period 
suppliers  of  a  member  of  the  class 
designated  above  are  not  prime 
suppliers,  the  volumes  of  gasoline  which 
are  assigned  pursuant  to  Paragraph  (3) 
may  be  certified  upward  by  the 
suppliers  and  any  other  nonprimary 
suppliers. 

(5)  This  is  a  final  order  of  the 
Department  of  Energy  of  which  any 
aggrieved  party  may  seek  judicial 
review. 

April  19, 1979. 

Interim  Decision  and  Order  of  the 
Department  of  Energy 
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Retail  Sales  Outlets  and  Wholesale 
Purchaser-Consumers 

Case  Number:  DEN-3726 

Earlier  today  the  Office  of  Hearings 
and  Appeals  issued  a  Proposed  Decision 
and  Order  in  which  it  found  that  class 
exception  relief  should  be  approved 
from  the  current  allocation  requirements 
for  motor  gasoline.  Class  Exception 
Proceeding  Adjusting  April  1979  Base 
Period  Volumes  of  Motor  Gasoline  For 
Retail  Sales  Outlets  and  Wholesale 
Purchaser-Consumers.  Case  No.  DEE- 
3726  (April  18, 1979)  (Proposed  Decison 
and  Order).  The  class  exception 
involves  Standby  Regulation  Activation 
Order  No.  1  (the  Activation  Order) 
which  was  issued  by  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  on  February  22. 
1979.  44  Fed.  Reg.  11202  (February  28. 
1979).  In  that  Order,  the  ERA  activated 
certain  portions  of  the  Standby 
Petroleum  Product  Allocation 
Regulations  in  order  to  update  the  base 
period  for  motor  gasoline  allocation 
from  the  corresponding  month  of  1972  to 
the  corresponding  month  of  the  period 
July  1, 1977  through  June  30. 1978.  The 
revised  base  period  applies  to  all  firms 
in  the  petroleum  industry  and  is 
effective  for  the  three  month  period  from 
March  1  through  May  31, 1979. 

The  class  to  which  the  proposed 
exception  would  apply  consists  of  all 
retail  sales  outlets  and  wholesale 
purchaser-consumers  whose  average 
monthly  purchases  of  motor  gasoline  in 
the  period  October  1978  through 
February  1979  exceeded  by  35  percent  or 
more  their  purchases  during  the  month 
of  April  1978.  The  relief  discussed  would 
permit  the  members  of  the  class  to  use 
the  average  monthly  purchases  during 
the  October  1978  through  February  1979 
period  as  their  base  period  use  in  the 
month  of  April  1979. 

The  Proposed  Decision,  which  is 
hereby  incorporated  by  reference  into 
this  determination,  discusses  in  detail 
the  reasons  why  the  class  exception  is 
appropriate.  In  our  view,  that  discussion 
also  leads  to  the  conclusion  that  the 
relief  should  be  implemented 
immediately. 

Under  Section  205.69A  of  the  DOE 
Procedural  Regulations,  an  Interim 
Order  may  be  issued  for  the  purpose  of 
granting  exception  relief  during  the 
pendency  of  an  exception  proceeding. 
According  to  the  regulatory  provision: 

Notwithstanding  any  other  provisions 
of  this  Subpart,  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  his 
designee  may,  upon  motion  or  on  his 
own  initiative,  issue  an  Interim  Order 
for  the  purpose  of  granting  exception 
relief  during  the  pendency  of  an 


exception  proceeding.  Such  an  order 
may  be  issued  only  after  a  Proposed 
Decision  and  Order  has  been  issued  and 
only  if  the  Office  of  Hearings  and 
Appeals  determines  that  public  interest 
considerations  strongly  favor  the 
approval  of  an  interim  exception 
pending  the  completion  of  the 
procedures  ordinarily  required  by  this 
Subpart.  In  making  that  determination 
the  Office  of  Hearings  and  Appeals  shall 
consider  the  following  factors: 

(1)  The  probability  that  exception 
relief  will  ultimately  be  granted: 

(2)  The  harm  an  applicant  is  likely  to 
incur  unless  exception  relief  is  approved 
immediately;  and 

(3)  The  harm  other  persons  are  likely 
to  incur  if  the  Interim  Order  is  issued. 

It  is  our  judgment  that  a  consideration 
of  each  of  these  factors  leads  to  the 
conclusion  that  an  Interim  Order  should 
be  issued  in  this  proceeding. 

The  first  factor  which  we  are  required 
to  consider  in  a  proceeding  of  this 
nature  is  the  probability  that  exception 
relief  will  ultimately  be  approved.  As 
stated  in  the  Proposed  Decision  and 
Order,  during  the  past  month  the  Office 
of  Hearings  and  Appeals  has  conducted 
extensive  proceedings  involving 
individual  exception  applications  for 
relief  from  the  allocations  established 
by  the  ERA  Activation  Order.  We  have 
also  held  hearings  and  issued  several 
comprehensive  orders  with  respect  to 
three  requests  of  a  class  nature  filed  by 
major  oil  companies.  Amoco  Oil 
Company,  Case  No.  DST-2257  (Decision 
and  Order  issued  March  28, 1979); 
Amoco  Oil  Company,  Case  No.  DES- 
2257  (Decision  and  Order  issued  April 
16. 1979);  Amoco  Oil  Company,  Case  No. 
DEE-2257  (Proposed  Decision  and  Order 
issued  April  16. 1979);  Shell  Oil 
Company,  Case  No.  DST-2894  (Decision 
and  Order  issued  March  30, 1979);  and 
Chevron  U.S.A.,  Inc.,  Case  No.  DST-3153 
(Decision  and  Order  issued  April  4, 

1979).  Those  requests  involve 
approximately  1.900  service  stations.  In 
approximately  94  percent  of  the  cases 
involving  individual  exception 
applications,  relief  has  been  granted. 

The  Proposed  Decision  and  Order  in  this 
class  exception  proceeding  is  based  on 
the  very  same  factors  that  were  present 
in  the  prior  cases  considered  by  the 
Office  of  Hearings  and  Appeals. 
Consequently  the  record  provides  a  very 
strong  indication  that  the  class 
exception  relief  will  ultimately  be 
granted. 

The  second  factor  to  be  evaluated  in 
considering  whether  an  Interim  Order 
may  properly  be  granted  is  the  harm  an 
applicant  is  likely  to  incur  unless 
exception  relief  is  approved 


immediately.  In  the  Proposed  Decision 
and  Order,  we  discussed  at  length  the 
serious  adverse  impact  which  the 
Activation  Order  was  producing  for  the 
members  of  the  class'.  That  discussion 
included  a  review  of  the  extensive 
affidavits  which  had  already  been 
submitted  in  the  Amoco  case  as  well  as 
the  factual  situation  encountered  in 
those  instances  in  which  individual 
determinations  had  already  been  issued. 
On  the  basis  of  our  review  of  the 
available  data,  we  concluded  that  the 
same  factual  circumstances  which 
already  led  to  exception  relief  in  those 
cases  are  present  with  respect  to  the 
members  of  the  class  involved  in  this 
proceeding.  We  therefore  reached  the 
further  conclusion  that  immediate 
exception  relief  was  necessary  to 
prevent  the  members  of  the  class  from 
incurring  the  same  types  of  serious 
hardships,  gross  inequities,  or  unfair 
distribution  of  burdens  that  were 
present  in  the  cases  that  had  already 
been  decided.  Consequently,  the 
findings  in  the  Proposed  Decision 
indicate  that  the  business  operations 
conducted  by  the  members  of  the  class 
involved  in  this  proceeding  are  likely  to 
be  very  seriously  impaired  unless 
exception  relief  is  provided  on  an 
immediate  basis. 

The  record  also  indicates  that  other 
persons  affected  by  the  approval  of 
exception  relief  to  the  class  are  not 
likely  to  be  adversely  affected  to  a 
substantial  degree  by  the  issuance  of  the 
Interim  Order.  The  record  of  the  prior 
exception  proceedings  conducted  by  the 
Office  of  Hearings  and  Appeals 
indicates  that  there  was  little  opposition 
to  the  approval  of  an  exception 
increasing  a  firm’s  base  period  volume 
in  those  instances  in  which  a  retail  sales 
outlet’s  or  wholesale  purchaser- 
consumer’s  purchases  of  motor  gasoline 
increased  substantially  since  the  base 
period.  Moreover,  the  ERA  has  already 
announced  its  intention  to  issue  a 
general  rule  implementing  the  relief 
specified  in  the  class  exception 
proceeding.  The  Interim  Order  would 
therefore  only  have  the  effect  of 
providing  that  relief  immediately  and 
thereby  minimizing  the  adverse  impact 
on  members  of  the  class  from  the  delay 
involved  in  the  issuance  of  the  final  ERA 
rule.  The  immediate  implementation  of 
the  relief  would  also  avoid  possible 
disruptions  to  certain  motor  gasoline 
distribution  systems  that  might 
otherwise  result  if  readjustments  had  to 
be  made  as  a  result  of  the  promulgation 
of  the  ERA  rule  during  the  last  few  days 
of  the  month  of  April.  Furthermore, 
adjustments  could  be  made  in  the 
gasoline  allocated  to  a  firm  in 
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subsequent  months  if  the  comments 
received  in  response  to  the  Proposed 
Decision  and  Order  indicate  that 
changes  should  be  made  before  that 
determination  is  issued  in  final  form. 

On  the  basis  of  these  considerations, 
we  have  concluded  that  public  interest 
considerations  strongly  favor  the 
approval  of  an  interim  exception 
pending  the  completion  of  the 
procedures  relating  to  the  Proposed 
Decision  and  Order. 

IT  IS  THEREFORE  ORDERED  THAT. 

(1)  Effective  immediately,  the 
exception  relief  specified  in  Paragraph 
(3)  is  hereby  granted  to  each  member  of 
the  class  described  in  Paragraph  (2). 

(2)  The  class  to  which  the  exception 
relief  specified  in  this  Order  is 
applicable  consists  of  each  retail  sales 
outlet  and  wholesale  purchaser- 
consumer  whose  average  monthly 
purchases  of  motor  gasoline  during  the 
period  October  1978  through  February 
1979  were  35  percent  greater  than  its 
purchases  in  April  1978. 

(3)  The  base  period  use  of  motor 
gasoline  of  each  member  of  the  class 
described  in  Paragraph  (2)  for  the  month 
of  April  1979  is  hereby  established  as 
the  average  monthly  purchases  of  motor 
gasoline  during  the  October  1978 
through  February  1979  period. 

(4)  In  the  event  the  base  period 
suppliers  of  a  member  of  the  class 
designated  above  are  not  prime 
suppliers,  the  volumes  of  gasoline  which 
are  assigned  pursuant  to  Paragraph  (3| 
may  be  certified  upward  by  the  base 
period  suppliers  and  any  other 
nonprimary  suppliers. 

Dated:  April  19, 1979. 

Melvin  Goldstein. 

Director.  Office  of  Hearings  and  Appeals. 

[FR  Doc.  79-12708  Filed  4-19-79;  4:34  pm| 
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1079 . 23245 

1260 .  23858 

1421 . 19411 

1423  _ 19413 

1424  . 19413 

1427 . 19416 

1434 . 19413 

1446 .  22081 

1491 . -.20164,  22746 

1701 . 20709,  22746 

1822  . 19419 

1823  .  21801 

1933 . 19419 

1941 . 23536 

1942. . 21801 

1944..... . 21994 

1945 . —23536 


Proposed  Rules: 
540 _ 


23530 


8  CFR 

100 . 


23514 


Federal  Register  /  Vol.  44,  No.  79  /  Monday,  April  23.  1979  /  Reader  Aids 


103 . 23514 

108 . 21253,  23236 

236 . 21253.  23236 

238 . 23811 

274 . 22704 

Proposed  Rules: 

231 . 21809 

9  CFR 

73 . 23515 

78 . 22045 

82 . 19371,  19372,  21259, 

22046,  22709,  22710 

92 .  19373 

381 . 22047,  22049 

Proposed  Rules: 

92 .  19423 

10  CFR 

140 . 20632 

205 . 22711,  23199 

210  . 23199 

211  . 24024 

212  . 22010 

420 . 20055 

430 . 22410 

450 . 19338,  21005 

455  . >...19338.  21005.  22940 

508 . 21230 

595 . 20398 

Proposed  Rules: 

Ch  1 . 21810 

Ch.  II . 21810 

2 . 23089 

9 . 22746 

35 . 21023 

140 . 20709 

210  . 19423 

211  . 19423,  20444.  23537 

212  . 19423,  21651 

420 . 22608 

430 . 23468 

436 . 19326 

440 . 22608 

456  . 21654 

463 . 22974 

500  . 19427 

501  . 19427 

502  . 19427 

503  . 19427 

504  . 19427 

505  . 19427 

506  . : . 19427 

507  .  19427 

600 . 20594 

11  CFR 

Ch.  IX . 20336.  22407 

12  CFR 

4  . 20063 

5  . 20064 

7  . 22388.  22712.  23812 

8  . 20065 

12 . 19374 

24 .  19374 

202 . 23813 

207 . 20066 

220 . 20066 

221 . 20066 

226 . 23814 

265 . 23816 

307 . 20633 

327 . 20633 


563b . 23058.  23515 

701 . 2176 2 

Proposed  Rules: 

27 . 22396 

202 . 23865 

204  . 20716,  23868 

217 . 20716,  21023 

329  . 21290 

330  . 23869 

346 . : . 23869 

526 . 21027,  22469 

701 . 20447.  21029 

13  CFR 

113 . 20067 

120 . . . 21622 

311 . .20634 

Proposed  Rules: 

107 . 21292.  23258 

121 . 21654.  23875 

131 . 21654 

302 . 19427 

14  CFR 

39 . 19184.  20402.  21763, 

22439. 22440.  23203,  2381 7- 

23819 

71 . 19185.  20402,  21763- 

21766.  22471, 23203-23206. 

23820 

73 . 21766,  22442.  23207 

75 . 23207,  23208 

97 . 20403.  23209 

205  . 20635 

296 . 21767 

323 . 20635 

375 . 21767 

380 . 2321 1 

385 . 20645.  22715 

Proposed  Rules: 

Ch.  V . 19206 

23 . 22656 

25 . 22656 

39 . 19205,  21811 

71 . 19205.  20448.  21812- 

21815,  22471 . 23259-23261 . 

23876.  23877 

73 . 23877,  23878 

135 . 22656 

323 . 20717 

399 . 21816 

15  CFR 

90 .  20646 

275 . 19383 

372 . 20073 

375 . 19383 

Proposed  Rules: 

934 .  22081 

16  CFR 

1 . 21005,  21624.  23515 

13 . 19384.  20074,  20405. 

23090.  23820 

901 . 21005 

456 . 22442 

1040 . 23821 

1700 . 21625 

Proposed  Rules: 

13 . 21033,  21035.  21820, 

22488.  22491,22494 

. 22497 

. 22497 


17  CFR 

170 . 20649 

200 . 19186,  21562,  22715 

202 . 21562 

210  . 19386 

211  . 20075 

230  . 21 562 

231  . 21007,  21562,  21626 

239  .  21562 

240  . 21213 

249 . 21562 

249a . 21213 

240 . 19386 

270  . 19387 

271  . 21007,  21626 

275 . 19386 

279 . 21008 

300  . 21211 

301  . 21211 

Proposed  Rules: 

Ch.  II . 20354 

1  . 23092 

32 . 22089 

140  . 21295 

230 . 21656 

240 . 20614 

249 . 20614 

18  CFR 

3  . 20077 

35 . 20077 

154 . 19387 

157 . 19387 

274 . 21008 

284 . 20078  . 

287 . 20078 

304 . 23066 

Proposed  Rules: 

Ch.  1 . 22090,  23093 

Ch.  II .  19206 

la . 21586 

1b . 21586 

2  . 22751 

4  . 22109 

16 . 22109 

32 . 21683 

35 . 21686.  22110 

131 . 22109 

141  . 21596 

154 . 22110 

157 . 21682 

'273 . 22110 

308 . 20175 

19  CFR 

101 . 19389 

153 . 22051 

159 . 21009,  21260,  21768, 

22052, 23237 
200 . 23823 

20  CFR 

404 . 20652  22444 

416 . 22444 

422 . 20078 

675  . 19990 

676  . 19990 

677  . 19990 

678  . 19990 

679  . 19990 


Proposed  Rules: 

401 . 

404 . 


416 . 20179 

21  CFR 

10 . 22318 

12  . 22318 

13  . 22318 

14  . 22318 

15  . 22318 

16  . 22318 

80 . 22053 

175  . 20653 

176  . 20653 

182 . 20655.  20656 

184 . 19389.  20655.  20656 

193 . 19186,  23211 

201 . 20657 

369 . 22053 

430  . 20663 

431  . 20663 

436 . 20659,  20663,  22057 

440 . 22058 

442 . 20663 

446 .  20667,  22057 

448  . 22059 

449  . 20659 

460 . 20663,  20668 

505 . 22053 

510 . 20670 

520 . 21260 

522 . 20671 

536 . 22053 

539  . 22053 

540  .  20672 

548 . 22053 

558 . 20673,  20676 

561 . 19186 

610 . 20673 

680 . 20673 

801 . . . 20676 

Proposed  Rules: 

10 . 23044 

70 . 20718.  23538 

172 . 23539 

182 . 19430,  23540 

184 . 19430 

186 . 19430.  23540 

193 . 22752 

207 . 22110 

310 . 19434.  22752 

314 . 19434 

320 . 22111 

413 .  19434 

500 . 20718.  23538 

510 . 19438 

514 . 20718.  23538 

571 .  20718,  23538 

808 . 19438.  19443.  22118, 

22119 

884 .  19894-19970 

1000 . 22755 

1090 . . . 22121 


22  CFR 

11. . . .  19391 

15a . 21011 

51 .  19393 

Proposed  Rules: 

142 . 21661 


23  CFR 

637 . 23212 


24  CFR 

200 . 


450.. 

1307. 


21496 

20179 


19394.  22444 
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203 . 23515 

207 . 23067,  23515 

220 . 23515 

232 . 23067 

280 . 20679 

510 . :.... 21750 

570 .  20994,  22453.  22648 

600 .  21227 

841 . 20090,  22678,  23516- 

23518 

882 . 21629 

888 . 21768 

1710 .  21442,  22059 

1715 . 21442,  22059 

1914  . 19397,  20093,  21769 

23213,  23216 

1915  . 19399,  19400,  21630 

1917 . 19400,  20155-20163 

20405-20415.21631-21643. 

21770-21784, 

23519 

3280 . 20679,  21014 

Proposed  Rules: 

39  . : . 21669 

40  . 23093 

203 . 23094,  23800 

279 . 22652 

570 . 22682,  23880 

600 .  21738,  22666 

865 . 22472 

870 . 22472 

880  . 23880 

881  . 23880 

882  . 21556,  23094 

883  . 23880 

1917 . 20206-20219,  20449- 

20460, 21038-21042,  21297- 
21301,21669-21680, 22121 
2205 .  21216 

25  CFR 

41  . 19187 

43 . 19187 

Proposed  Rules: 

13 . 23992 

23 . 23993 

26  CFR 

1 . 20078,  20416,  23519 

5 . 19190 

20 . 23524 

48 . 23823 

53 .  21643 

Proposed  Rules: 

Ch.  1 . 19284 

1 . 23262,  23541 

34 . 21824 

Proposed  Rules:  * 

1 . 23880,  23883 

27  CFR 

Proposed  Rules: 

231 . 22473 

240 . 22473 

28  CFR 

0 . 21261 

60 . 21785 

541 . 23174 


Proposed  Rules: 


1604  23804 

1910 . 20680,  20940 

1926 . 20940 

2510 . 23525 

2520 . 19400 

2610 . 22453 

Proposed  Rules: 

402  . 21302 

403  . 21301,  21302 

1601 . 22122 

2520 . 21302 

2530 . .21302 

2610 . 23542 

30  CFR 

Proposed  Rules: 

55  . 22123 

56  . 22123 

57  . 22123 

31  CFR 

51 . 19191.  23544 

203 . 20433,  23544 

226 . 19406,  23544 

Proposed  Rules: 

8  . 21302 

32  CFR 

197 . 21786 

706 . 22455 

718 . 22455 

806b . 23067 

825a . 20681 

Proposed  Rules: 

294 . 21304 

32A  CFR 

134 . .....19207 

33  CFR 

80 . 22456 

82 . 22457 

95 . 22456 

110 . 21792 

117 . 19192.  23218,  23827 

127 . 20424 

165 . 20425,  23827 

Proposed  Rules: 

Ch.  1 . 19207 

117 . 19208 

153 . 22476 

161 . 21974,  22476 

164 . 22686 

343 . 20350 

36  CFR 

921 . 22061 

9  . 20426 

Proposed  Rules: 

51 . 22123 

216  . .22759 

37  CFR 

Proposed  Rules: 

2 . 22478 

302 . 20220 


38  CFR 


39  CFR 


111 . 21015,  23219,  23220 

955 . 23828 

Proposed  Rules: 

3001 . 22479 

40  CFR 

52 . 19192,  20079,  20372, 

21019,21644, 23828 

60 . „ . 23221 

65 . 20080-20082,  22458. 

22460.  22461,  23829-23833 

81 . 21261 

86 .  20084 

180 .  21645,  22068 

407 . 22463 

434  . 19193.  23084 

435  . 22069 

Proposed  Rules: 

52 . 20221,  20372,  21307- 

21313,  21828,  22126,  23263. 

23264,  23544 
56 . 20718 

65  . 19208-19211.  20222. 

20223, 20225-20227,  20719. 
21042,21315,21680,  22129- 

22131,22480,22481 

66  .  22761 

67  . 22761 

81 .  19212,  19213,  21043. 

23544,  23885 

85  . 23784 

86  .  22131 

146 . 23738 

180 .  23094,  23285,  23886, 

23887 

201 . 22960 

405  . 19214 

406  . 19214 

407  . 19214 

408  . 19214.  20461 

409  . 19214 

411  . 19214 

412  . 19214 

418 . 19214 

422 . 19214 

424 . 19214 

427 . 19214 

432 . 19214 

41  CFR 

Ch.  1 . 21792,  22725,  23528 

Ch.  4 . 20427,  20428 

Ch.  101 . 23222 

105-64 . 23835 

1-16 .  20688 

1-18 .  20688 

1-19 . 23221 

3-2 . 21264 

3-6 . 21266 

101-20 . 22465 

20 . 19194 

50-201 . 22078 

101-47 . 19406 

114-51 . 21267 

Proposed  Rules: 

60-1 . 22761 

60-2 . 22761 

60-30 . 22761 

101-20 . 19443 


5la . 

23164 

511 . 

23837 

122 . 

.19304 

123 . 

.  19304 

447 . 

.20695 

Proposed  Rules: 

36 . 

22132 

51 . 

.  22132 

51b . 

.22133 

51c . 

.22133 

51  g . 

.22133 

56 . 

.22133 

71 . 

.21044 

110 . 

.22133 

433 . . 

.20722 

447 . 

.23095 

460 . 

.20724 

43  CFR 

14 . 

.23065 

17 . 

.22372 

3250 . 

.20390 

3830 . 

20428 

Public  Land  Orders: 

3646  |  Revoked  by 

PLO  5661  and 

corrected  by  PLO  3680 

of  June  10.  1965| . 

.23225 

5660 . 

.19406 

5661 . 

.23225 

Proposed  Rules: 

3400 .  20464,  23508 

4700 . 

.20724 

Public  Land  Orders: 

5660 . 

.19406 

45  CFR 

20 . 

.  22727 

130 . 

23843 

205 . 20430,  23528 

220 . . . 20430,  23528 

222 . 20430.  23528 

228 . .  20088,  20430 

.  23528 

280 . 

.22727 

415 . 

.  22728 

602 . 

.19406 

1068 . 

.21020 

1100 . 

.22728 

1151 . 

.22730 

1160 . 

.21681 

1495 . 

.22660 

Proposed  Rules: 

Ch.  XIII . 

.19214 

130 . 

.22482 

149 . 

.23888 

206 . 

.21044 

1068 . 

.21829 

1071 . 

.21829 

1624 . 

.22482 

46  CFR 

12 . 

21020 

401 . 

19360 

537 . 

21646 

Proposed  Rules: 

Ch.  IV . 

22487 

40 1 . 19362,  21044 

402 . 19362,  21044 

Ch.  1 . 23770 

29  CFR 

575 . 22059 


1 . 22067 

3 . 22716 

21 . 23218 

36 . 22722 


42  CFR 


2a . 20382 

37 . 23084 


47  CFR 

0 . 21267,  21793,  22078 

2 . . . 21021,  21793 

15 . 21021 
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73 . 20432,  21021,  22078, 

22738,  22740-22743 

83 . 21022,  24004 

90 .  22079 

97 . 22466 

Proposed  Rules: 

73 . 20465,  21044-21048, 

21050,  22133,  22762,  22763, 
23099 

81 . 21831 

95 . 20465 

97 . 20465 

48  CFR 

Proposed  Rules: 

15 . 19214 

17 . 19214 

24 . 19214 

32 . 21051 

42 . 21051 

44 . 19214 


216 .  20440.  21800 

222 . 21288 

230 . 19408 

240  . 23236 

241  . 23236 

245 . 23236 

295 . 23236 

601  . 23528 

602  . 20441 

611 . 21022 

651  . 22744 

652  . 20441 

653  . 20442 

671 . 20698 

Proposed  Rules: 

Ch.  VI . 21681 

12 . 20228 

258 . 21832 

651  . 21682 

652  . 20467 

654  . 19444 


49  CFR 


171  . 23225 

172  . 21793,  22466.  23225 

173  . 20433,  21793,  23225, 

23229 

176 . 23225 

178  . 21793 

179  . 20433,  23229 

250 . 23851 

256 .  21646 

571 . 23229 

.  573 . 20434 

1033 . 19202,  19203,  20437- 

20439.  21647,  21797,  21798, 
22744,  23086,  23087,  23854 

1300 . 21647 

1303 . 21647 

1306  . 21647 

1307  . 21647 

1308  . 21647 

1309  . 21647 

1310  . 21647 

Proposed  Rules: 

127 . 23266 

171  . 23266,  23880 

172  . 23266 

173  . 23266 

174  . 23266 

175  . 23266 

176  . 23266 

177  . 23266 

525 . 21051 

1033 . 23100 

1047 . 23101 

1100 . 22765 

1605 . 22110 

1710 . 20461 

1720 . 20461 

1730 . 20461 

1740 . 20461 

1760 . 20461 

1770 . 20461 

1780 . 20461 

1790 . 20461 

50  CFR 

17 . 21288,  23062 

26 . 22467,  23854 

32  . 20440,  21 799,  23855 

33  . 19407,  19408.  20089, 

21800,  23235 
. 23236 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  ts  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday /Thursday  or  Tuesday/Friday). 


Monday _ Tuesday _ Wednesday _ Wnasday _ _  Mdsy 


DOT/COAST  GUARD 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 

DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 

DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

LABOR 

HEW/FDA 

HEW/ FDA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration. 
Washington,  D  C.  20408 


•NOTE;  As  of  January  1,  1979,  the  Merit 
Systems  Protection  Board  (MSPB)  and  the 
Office  of  Personnel  Management  (OPM)  will 
publish  on  the  Tuesday/Friday  schedule. 
(MSPB  and  OPM  are  successor  agencies  to 
the  Civil  Service  Commission.) 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 
COMMERCE  DEPARTMENT 

National  Bureau  of  Standards — 

17480  3-22-79  /  Appearance  of  NBS  employees  in  private 

litigation 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Government  National  Mortgage  Association — 

17640  3-22-79  /  Guaranty  of  mortgage  backed  securities, 

graduated  payment 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  foday’s  List  of  Public 
Laws. 

Last  Listing  Apr.  12, 1979 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
ANO  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  2  Vs  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's 
role  in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  To  provide  the  public  with  access  to  infor¬ 
mation  necessary  to  research  Federal  agen¬ 
cy  regulations  which  directly  affect  them,  as 
part  of  the  General  Services  Administra¬ 
tion's  efforts  to  encourage  public  participa¬ 
tion  in  Government  actions.  There  will  be 
no  discussion  of  specific  agency  regulations. 

WASHINGTON,  D.C. 

WHEN:  May  4  or  18;  |une  1  or  15;  (uly  6  or  20. 

WHERE:  Office  of  the  Federal  Register,  Room  9409,  1100  L 
Street  NW.,  Washington.  D.C. 

RESERVATIONS:  Call  Mike  Smith.  Workshop  Coordina¬ 
tor,  202-523-5235. 

KANSAS  CITY,  MISSOURI 

WHEN:  May  17.  at  10  a  m. 

WHERE:  Federal  Building.  Room  140,  601  E.  12th  Street. 
Kansas  City.  Missouri. 

RESERVATIONS:  Call  816-374-2466. 


NOW  AVAILABLE 


vAO* 


THE  FEDERAL  REGISTER: 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 


This  handbook  contains  a  narrative  version  of  the 
main  elements  of  the  educational  workshops  con¬ 
ducted  by  the  Office  of  the  Federal  Register.  For  those 
persons  unable  to  attend  a  workshop,  this  handbook 
will  provide  helpful  information  for  using  the  FED¬ 
ERAL  REGISTER  and  related  publications. 


MAIL  ORDER  form  To:  Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402 

Enclosed  find  $ .  (Check,  money  order).  Please  send  me  .  copies  of  THE  FEDERAL 

REGISTER— WHAT  IT  IS  AND  HOW  TO  USE  IT,  at  $2.40 per  copy.  (Stock  No.  022-003-00953- 1) 


Please  charge  this  order 
to  my  Deposit  Account 
No . 


Street  address 


FOR  USE  OF  SUPT.  DOCS. 


..Enclosed . 

To  be  mailed 
..later . 


Subscription 


Postage . .  . 

Foreign  handling  ... 
Ct  GPO:  1977-0-248-807 


City  and  State  .  ZIP  Code  .................... 

FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW  INCLUDING  YOUR  ZIP  CODE 


U.S.  GOVERNMENT  PRINTING  OFFICE 
SUPERINTENDENT  OF  DOCUMENTS 
WASHINGTON,  D.C.  20402 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 
375 

SPECIAL  FOURTH  CLASS  RATE 
BOOK 


Street  address  . . 


City  and  State 


ZIP  Code 


